














The only practical option for attorneys is District Court. District Court can be 
used for cases under or over $5,000.00. If the lawsuit is uncontested, the HOA can get a 
judgment without a hearing in about sixty days after filing. However, if it is contested, it may 
drag on for a year with multiple hearings before ajudge or a trial. If the HOA gets ajudgment, it 
applies to all property the owner owns, including cars, boats, and even bank accounts. The 
primary problem with lawsuits is time, money, and unpredictability. They usually take longer 
than foreclosure, cost more, and the results are not as certain. If the HOA obtains a judgment 
against an owner as a result ofa lawsuit, the owner can "exempt" a judgment up to $18,500.00 in 
equity in their primary residence, $37,000.00 for a married couple. As an example: The owners 
own property worth $200,000.00. The have a first mortgage of $165,000.00. The HOA obtains 
a judgment against them for $5,000.00 for past due association dues. The owner can exempt the 
entire property from the HOA's judgment, so the lawsuit did nothing. 

There are only two fact scenarios that warrant a lawsuit. The first is where the 
owner owns property other than property it owes the HOA for assessments. A good example 
would be a person who owns beach propeliy with little equity, but has a home in Raleigh or 
Charlotte. The judgment could be transcribed to that county and constitute a lien against their 
primary residence which would be good for ten years. 

The second situation is when the HOA is aware of a defense that may defeat a 
foreclosure claim. For example, the records of the Association are unclear whether an owner is 
past due. The HOA needs to conduct discovery or subpoena documents. This ordinarily cannot 
be done in a foreclosure proceeding. 

BANKRUPTCY 

Most bankruptcies that affect HOAs are Chapter 13s. Ordinarily, in a Chapter 7, the 
owner "abandons" the property to the bank and the bank forecloses. It doesn't matter if the HOA 
has or has not filed a lien. When the bank becomes the owner, it will take the property free and 
clear of HOA dues. It is entitled to a "zero balance" when it becomes the owner. 

In a Chapter 13, the HOA's status depends upon whether a lien was filed prior to the 
bankruptcy. If it was, the entire amount owed at the time the bankmptcy was filed will have to 
be paid "through the plan" by the bankruptcy tmstee. This may be over three to five years. If no 
lien was on record at the time the bankmptcy was filed, the HOA will be an unsecured creditor 
for the amount owed at the time the bankruptcy was filed, and at best the HOA may be paid a 
few cents on the dollar on the amount owed at the time the bankruptcy was filed. In either case, 
the assessments owed after the bankruptcy must be paid by the owner if the owner intends to 
keep the property. In either case, the HOA needs to "split" the account into pre-petition and 
post-petition debt. Payments from the tmstee ("through the plan") are applied to pre-petition 
dues, and payments from the owner are applied to post-petition assessments. If the owner fails to 
pay their post-petition assessments, the HOA will need to seek permission from the bankmptcy 
court (relief from the stay) in order to bring a foreclosure action (or lawsuit) to collect what is 
owed. Given the expense involved in bringing those proceedings, it is usually not wOlih it for 
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the Association to seek relief from the stay unless the owner is making no effort to pay its post­
petition assessments and owes thousands of dollars. 

* * * * * * * * * * * 

This memo is intended to provide general information and should not be considered legal 
advice for any particular fact situation. Each fact situation is different, and the documents for 
each homeowner's association are different. Only by applying the law to a particular set of facts 
can a proper legal opinion be offered. 
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